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Localism Act 2011 – Community Right to Challenge 
Director of Corporate Services (Legal) 

1 INTRODUCTION 
1.1 New provisions creating a Community Right of Challenge (“the right”) are contained 

in Part 5 of the Localism Act 2011. Their purpose is to enable a “relevant body” to 
express an interest in running local authority services. The Council will be subject to 
the duty to consider expressions of interest made by a relevant body under the right. 
The relevant provisions were brought fully into force on 27th June 2012. Further 
supplemental Regulations came into force on the same date, and statutory guidance 
providing further explanations about the operation of the right has been issued by 
DCLG. This report considers the nature and extent of the right, in the light of the 
regulations and statutory guidance.  

2 SUPPORTING INFORMATION 
2.1 The right enables voluntary and community bodies, a body of persons or a trust 

which is established for charitable purposes only, parish councils, two or more 
employees of an Authority or any other person or body specified by the Secretary of 
State to express an interest in running a local authority service. A local authority is 
under a statutory duty to consider an expression of interest made by a relevant body 
and, where it accepts it, to run a procurement exercise for the service. A Parish 
Council is not a “relevant authority”, so is not subject to the right, but is a “relevant 
body” and may therefore submit an expression of interest to a relevant authority. 

2.2 The right applies to all relevant services. A relevant service is a service provided by 
or on behalf of the Council in the exercise of its functions, except any services 
excluded from the right by regulations. The Council is still responsible for the 
exercise of functions, and the right does not provide for their delegation. Jointly 
commissioned or provided services and shared services may be subject to the right if 
they have not been excluded by regulation and are the responsibility of the Council. 

2.3 Some services are to be excluded from the right, but only until 1st April 2014; these 
are services commissioned together with one or more health services either jointly by 
the Council and a PCT, NHS trust or foundation trust or a Strategic Health body, or 
pursuant to a partnership arrangement between an NHS body and the Council; and 
also services commissioned by an NHS body on behalf of the Council. Also excluded 
until any further regulation is made is a service commissioned or provided by the 
Council in respect of a named person with “complex individual health or social care 
needs”. 

2.4 Authorities must consider a written expression of interest submitted by a relevant 
body which meets the requirements specified in the regulations. The requirements 
are: 
• Information about the financial resources of all involved, including proposed 

consortium members and sub-contractors 
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• Evidence that the organisation (and others involved) will be capable of 
providing or assisting in providing the service by the time of any procurement 
exercise 

• Sufficient information to identify the service 
• Information about what is to be achieved, including how the social, economic 

or environmental well-being of the area will be promoted or improved, and 
how the needs of service users will be met 

• In the case of Council employees, details of how other employees will be 
engaged and affected. 

 
2.5 The regulations provide that an expression of interest may only be rejected on one or 

more of the following grounds:  
• if the body provides unsatisfactory, inadequate or incorrect information in the 

expression of interest, 
• if the Council considers, based on the information contained in the expression 

of interest, that the relevant body or any of its consortium members or sub-
contractors are not suitable to provide or assist in providing the relevant 
service. 

• if the service has been stopped or de-commissioned or a decision, evidenced 
in writing, has been taken to do this  

• if the service is one provided to people who are also in receipt of NHS 
services in an integrated package and a continuation of the service is critical 
to their well-being, 

• if the service is already the subject of a procurement exercise, 
• if the Council has been in negotiations for the provision of a relevant service, 

which negotiations are at least in part conducted in writing, 
• if the Council has published its intention to consider providing the service by a 

body that 2 or more specified employees of the authority propose to establish, 
• if the Expression of Interest is submitted outside a period specified by the 

authority,  
• if the authority considers that the Expression of Interest is frivolous or 

vexatious, or  
• If the Council believes that acceptance would lead to a contravention of any 

enactment or rule of law (the guidance mentions the Best Value duty as an 
example). 

2.6 The Council may set and publish its own maximum timescales for submission of 
Expressions of Interest, having regard to the need to provide employees and other 
relevant bodies with sufficient time to prepare, the nature scale and complexity of the 
service and the timescales for the Council’s commissioning and decision making 
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cycles. Different periods may be specified for different cases. A relevant body may 
submit an expression of interest at any time if the Council has not set a period for 
expressions of interest. 

2.7 An Expression of Interest can be modified by agreement. The Council may seek to 
agree to a submission being modified if it would otherwise reject it, and must agree 
any modification with the relevant body. If no agreement can be reached, the Council 
may reject the submission. 

2.8 The Council must specify the minimum period that will elapse between an expression 
of interest being accepted and the procurement exercise starting. This enables 
relevant bodies time to prepare to compete in the procurement exercise, and in 
setting the minimum period, the Council must have regard to the need to provide a 
fair, reasonable and realisable opportunity to bid in the exercise, the nature, scale 
and complexity of the services being procured and Council processes. The guidance 
states that it would be undesirable if an expression of interest was accepted and 
there was a lengthy period before a procurement exercise could be started. 

2.9 Where an authority accepts an Expression of interest it will be required to carry out a 
procurement exercise which is “appropriate having regard to the value and nature of 
the contract that may be awarded”. It will be necessary to comply with the Public 
Contracts Regulations 2006 -2010 where these apply, and otherwise the authority 
will have discretion as to how to proceed. Authorities are required to consider 
whether and how an Expression of interest and any procurement exercise can 
promote or improve the social, economic or environmental well being of its area, so 
long as they comply with existing public procurement law in doing so. 

2.10 The guidance states that it is unlikely to be possible for an in-house team to submit a 
formal bid, as such a team will not be a separate legal entity that could contract with 
the authority. Although an in-house team may submit a proposal, evaluation of it if it 
proposes the use of authority premises, assets and employees against tenders 
submitted from external organisations is difficult and risks challenge by an 
unsuccessful provider. 

3 EQUALITIES IMPACT ASSESSMENT 
3.1 These impacts do not arise from the matters discussed in this report 

4 STRATEGIC RISK MANAGEMENT ISSUES 

4.1 The Council may, if it chooses, specify periods during which expressions of interest 
can be submitted to it in relation to a particular service. It may publish details of any 
periods it wishes to specify in any way it thinks fit, including publication on the 
Council’s website. Publicising such periods will help the Council to manage 
expressions of interest and to synchronise them with existing commissioning cycles 
for services, but if it does not publish such periods, expressions of interest can be 
made to it at any time. Work will be undertaken by the Procurement team to map the 
timetable for future procurements for publication. 

4.2 It will be more difficult to deal with in-house services. If the Council chooses to 
publish details of services in respect of which it will be willing to receive expressions 



Annexe B - Unrestricted 

of interest, it risks fragmentation of these services if they are subjected to a number 
of differing expressions of interest, but if it does nothing, the risk referred to before 
remains, of expressions of interest being made at any time, in respect of any part of 
those services. Publishing service details could also lead to management issues if 
services are seen by affected staff as being potentially outsourced. It may be 
necessary to establish general timetables for making expressions and for the period 
between acceptance and the start of a commencement exercise, having regard to 
the need to provide sufficient time to prepare, the complexity of the service and the 
Council’s decision making processes, in order to comply with the statutory 
requirements but leave sufficient flexibility to respond appropriately.   

Background Papers 
DCLG – Community Right to Challenge Statutory Guidance 
 
Contact for further information 
Simon Heard: 01344 353107 
Simon.heard@bracknell-forest.gov.uk 


